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Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Judiciary and Courts (Scotland) 
Bill.  This Memorandum describes provisions in the Bill conferring power to make subordinate 
legislation which were either introduced to the Bill or amended at Stage 2.  The Memorandum 
supplements the Delegated Powers Memorandum lodged in relation to the Bill as introduced. 

2. Outlined below are descriptions of the relevant powers which have been added, amended 
or modified and explanations of why the additions, amendments or alterations have been made 
and are considered appropriate. 

Provisions conferring power to make subordinate legislation introduced or amended at 
Stage 2 

Section 15A – Guidance: procedure 

3. In its response to the Subordinate Legislation Committee’s Stage 1 report, the Scottish 
Government undertook to introduce a scrutiny role for the Parliament in relation to guidance 
issued to the Judicial Appointments Board by the Scottish Ministers and the Lord President.  The 
new section 15A introduces a procedure for guidance to be laid in the Parliament in draft form 
and not issued until 21 days have passed.  The Scottish Ministers and the Lord President must 
have regard to any recommendations the Parliament may make about the draft guidance within 
those 21 days. 

4. As a consequence of this scrutiny role being adopted by the Parliament, the guidance 
issued by the Lord President will be put on the same footing as that of the Scottish Ministers, i.e. 
the Scottish Ministers should consult the Lord President and the Board and the Lord President 
should consult the Scottish Ministers and the Board on the draft guidance before it is laid in the 
Parliament. 
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Section 38 - inserting section 12E in the Sheriff Courts (Scotland) Act 1971 giving power to 
remove a person from the office of sheriff principal, sheriff or part-time sheriff  

Power conferred on:  The First Minister 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 

5. Section 38 of the Bill has been amended so that, as before, new section 12E to be inserted 
into the Sheriff Courts (Scotland) Act 1971 provides that a sheriff principal or sheriff may be 
removed from office by the First Minister following an order made by statutory instrument in the 
Scottish Parliament.  The new section 12E as amended at stage 2 now provides that a part-time 
sheriff may be removed by the First Minister where a tribunal has reported to the First Minister 
that the person is unfit to hold office and the First Minister has laid the report before the Scottish 
Parliament.  The requirement to remove such an office holder by order made by statutory 
instrument has been removed.  This brings the procedure for removal of part-time sheriffs into 
line with that for temporary judges.   

Section 38A - provision relating to tribunal considering fitness for office of justices of the 
peace 

Power conferred on:  The Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary procedure: None 

6. This section has been inserted into the Bill to amend section 71 of the Criminal 
Proceedings etc. (Reform) (Scotland) Act 2007 (“the 2007 Act”) to provide that the Court of 
Session by act of sederunt rather than the Scottish Ministers by order are to have the power to 
make provision as respects tribunals considering fitness for office of justices of the peace (JPs) 
and that they may also make provision authorising a specified body or class of persons to 
recommend to a sheriff principal that an investigation into the fitness for office of a JP be carried 
out.   

7. The purpose of this is to bring arrangements for removal of JPs into line with that for 
judges and sheriffs as set out in sections 35(3) and 38 (inserting new section 12C(3) in the 
Sheriff Courts (Scotland) Act 1971) of the Bill respectively.  Under those sections the Court of 
Session makes provision as to the procedure to be followed by those tribunals.  This is in line 
with the overall role of the Lord President as Head of the Scottish Judiciary in section 2 of the 
Bill. 

8. The Scottish Ministers’ order making power has already been exercised under section 71 
of the 2007 Act in the District Courts and Justices of the Peace (Scotland) Order 2007 
(SSI 2007/480).  The intention is that this order will be repealed and replaced by an act of 
sederunt. 
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Section 38B - training and appraisal of justices of the peace 

Power conferred on:  The Lord President 
Power exercisable by: Orders made by statutory instrument   
Parliamentary procedure: Negative resolution 

9. This section does not confer a new power but changes who exercises it from the Scottish 
Ministers to the Lord President.  It amends section 69 of the 2007 Act to provide that the Lord 
President may by order make provision as to the training and appraisal of JPs.  In terms of 
section 81 of the 2007 Act this order making power is subject to negative resolution procedure. 
Reference is made to paragraphs 47 and 50 of the Delegated Powers Memorandum for an 
explanation of the Lord President’s position in orders subject to the negative resolution 
procedure.   

10. This is to ensure that the arrangements for training and appraisal of JPs is consistent with 
that for other judicial office holders and with section 2(2)(d) of the Bill which provides that the 
Lord President will be responsible the welfare, training and guidance of judicial office holders.   

11. Scottish Ministers’ order making power has already been exercised under section 69 of 
the 2007 Act in the Justices of the Peace (Scotland) Order 2007 (SSI 2007/210).  The intention is 
that this order will be repealed and replaced by an order made by the Lord President under this 
section and appropriate transitional arrangements made. 

12.  Connected to this order making power is the amendment to paragraph 7 of Schedule 5 to 
the Bill inserting new subparagraph (2)(b) which allows the Lord President to make incidental, 
supplementary, consequential, transitional, transitory or saving provision in such an order. (The 
remainder of paragraph 7(2) is a restatement of what was originally in section 54(4) of the Bill.)   

 Section 42 – power to regulate procedure etc, in the Court of Session by act of sederunt 
(new section 5(ba) of the Court of Session Act 1988) 

Power conferred on:  The Court of Session 
Power exercisable by:  Act of sederunt 
Parliamentary procedure: None 

13. Section 42 of the Bill has been amended so that the Court of Session may only set the 
quorum of a Division of the Inner House for procedural hearings. 

Section 43 – power to set the quorum for the Lands Valuation Appeal Court by act of 
sederunt (new section 7A of the Valuation of Lands (Scotland) Amendment Act 1879) 

14. This section has been deleted from the Bill, so that the Valuation of Lands (Scotland) 
Amendment Act 1879 remains unamended.   
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Section 66 – default power 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Orders made by statutory instrument 
Parliamentary procedure:  Subsections (2), (5) & (8)(a)(ii) Affirmative resolution – order 

laid after being made  
    Subsections (6), (7) & (8)(b) Negative resolution 

15. As undertaken by the Scottish Government in its response to the Subordinate Legislation 
Committee’s Stage 1 report, this section has been amended to provide in the new subsection 
(8)(a)(i) that any action taken by the Scottish Ministers during a period in which they have taken 
over the running of the SCS by using the default powers remains valid if Parliament decides not 
to affirm the order or if the order is revoked.  For example, if during the period in which the 
Scottish Ministers had taken over the running of the SCS, they had renewed leases, entered into 
contracts or employed staff in connection with the administration of the Courts, the validity of 
these actions would not be called into question if the order was not then affirmed.  Subsection 
(8)(b) enables the Scottish Ministers to make an order containing such consequential provision as 
they consider necessary or expedient on the return of the functions to the SCS as a result of 
Parliament deciding not to affirm the order for use of the default power under subsection (2).  
This power is subject to negative resolution procedure which is considered to be appropriate for 
a measure which is in consequence of Parliament’s decision not to affirm and which would 
enable Scottish Ministers to put the SCS back in the position they would have been in had the 
default power not been exercised.  This power might be necessary or expedient for example to 
enable the type of contracts mentioned above to be assigned from Scottish Ministers to the SCS. 

16. The Subordinate Legislation Committee also sought clarification about the procedure for 
revoking a “default power” order.  The amendment provides in the new subsections (6) and (7) 
that the negative resolution procedure will apply.  The amendment also provides that the Scottish 
Ministers can make consequential provision when revoking such an order. 
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